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“To no man will we deny, to no man will we sell, or delay,
justice or right.”1

Introduction—The context and
significance of Venture Global v Satyam
As is well known, litigation in India is often a prolonged
process. It usually takes years for commercial disputes
to be resolved before the Indian Courts. It was in this
context and as a result of the opening up of the Indian
economy that the Indian Parliament enacted the
Arbitration and Conciliation Act 19962 (“the 1996 Act”),
which was based upon the United Nations Commission
on International Trade Law (“UNCITRAL”)Model Law,3

with the principal objective4 of providing for the speedy
disposal of disputes with the least amount of Court (or
“judicial”) intervention. Indeed, to this end, s.5 of the
1996 Act provides:

“Extent of judicial intervention.- Notwithstanding
anything contained in any other law for the time
being in force, in matters governed by this Part5, no
judicial authority shall intervene except where so
provided in this Part.”

Clearly, the objective and purpose of s.5 of the 1996
Act is to restrict the extent of potential Indian judicial
intervention.6 A laudable aim indeed, essential in the
context of the Indian judicial systemwhere cases can very
easily become bogged down not just for years, but for
decades.
However, certain judgments by the High Courts and

even the Supreme Court of India have, since the
introduction of the 1996 Act, permitted judicial
intervention in arbitration proceedings well beyond what
was envisaged by UNCITRAL or, presumably, those who
drafted the 1996 Act. These judgments have,
unsurprisingly, been widely criticised by arbitration
practitioners worldwide as they have, in practice, invited
unnecessary interference by the Indian Courts, in direct
conflict with the objective of the 1996 Act.7 One of the
most recent of these judgments was that of the Indian
Supreme Court in Venture Global v Satyam, which in
2008 dealt yet another blow to the Indian arbitration
regime.
Back in 2003, in the landmark “public policy” related

case ofOil & Natural Gas Corporation Ltd v Saw Pipes,8
the Indian Supreme Court had ruled that any domestic
arbitral award found to contravene Indian statutory
provisions could be set aside under s.34 of the 1996 Act
on the ground that it was “patently illegal” and
accordingly contrary to the public policy of India.9 This
wide interpretation of “public policy”10 introduced
potentially limitless judicial review of Indian arbitral
awards—something that the 1996 Act had been intended
to prevent. The Saw Pipes decision was widely
criticised—both within and outside India—with
arbitration practitioners around the globe expressing the
hope that the Indian Supreme Court would reconsider its
approach.11 In India itself, eminent lawyer Fali S. Nariman
remarked on the judgment having “virtually set at naught
the entire [1996 Act]”:
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1 Fortieth Paragraph of Magna Carta.
2This Act is by and large an integrated version of the 1940 Act which governed domestic arbitration, the Arbitration (Protocol and Convention) Act 1937, and the Foreign
Award (Recognition and Enforcement) Act 1961 which governed international arbitral awards.
3Apparently, Chs –I–VII of Pt I of the 1996 Act replicate Chs I–VIII of the UNCITRALModel Law, the difference being that in the UNCITRALModel Law the provisions
are referred to as “Articles” whereas under the Act they are referred to as “Sections”. See Vikrant Tyres Ltd v Export Foreign Trade Co Ltd 2005 (3) R.A.J. 612 (Ker).
4The main objectives, set out in the “Statement of Objects and Reasons”, of the 1996 Act are: (i) “to minimise the supervisory role of courts in the arbitral process” and (ii)
“to provide that every final arbitral award is enforced in the same manner as if it were a decree of the Court”.
5Meaning Pt I of the 1996 Act.
6However, what is just as crucial as the limit of the jurisdiction of the Indian Courts to control and support the arbitral process is the spirit in which that jurisdiction should
be exercised.
7The main objectives, set out in the “Statement of Objects and Reasons”, of the 1996 Act are: (i) “to minimise the supervisory role of courts in the arbitral process” and (ii)
“to provide that every final arbitral award is enforced in the same manner as if it were a decree of the Court”.
8Oil & Natural Gas Corporation Ltd v Saw Pipes Ltd (2003) 5 S.C.C. 705.
9Cf. pp.27–29 of the Ministry of Law and Justice, Government of India “Proposed Amendments to the Arbitration & Conciliation Act 1996—A Consultation Paper” for
further details.
10 Precedent suggested that “public policy” should be interpreted restrictively and that inconsistency with Indian law was not a breach of public policy—see Renusagar
Power Co Ltd v General Electric Co (1994) Supp. 1 S.C.C. 644.
11See p.29 of the Ministry of Law and Justice, Government of India, “Proposed Amendments to the Arbitration & Conciliation Act 1996 A Consultation Paper”, para.(vii).
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“… To have introduced—by judicial innovation—a
fresh ground of challenge [that an award would be
contrary to Indian public policy if it was ‘patently
illegal’] and placed it under the head of ‘public
policy’ was first contrary to the established doctrine
of precedent—the decision of three judges being
binding on a bench of two judges. It was also
contrary to the plain intent of the [1996 Act], namely
the need of finality in alternative methods of dispute
resolution without court interference. If courts
continue to hold that they have the last word on facts
and on law—notwithstanding consensual agreements
to refer matters necessarily involving facts and law
to adjudication by arbitration—the 1996 Act might
as well be scrapped. The Division Bench of two
judges of the court has altered the entire road-map
of arbitration law and put the clock back to where
we started under the old 1940 Act.”12

Unfortunately, the hopes of these practitioners were
dashed by the decision in Venture Global v Satyam, which
extended to the international arena the Indian Court’s
broad powers to set aside arbitration awards which had
previously been limited to Indian domestic arbitrations.
Since Venture Global v Satyam, parties have been able
to challenge “foreign awards” (i.e. awards made in
arbitrations outside India) before the Indian Courts on
the grounds that those awards violate Indian statutory
provisions and are contrary to Indian “public policy”.
As a result, even if transactions are structured to ensure

that disputes are arbitrated outside India, the real risk post
Venture Global v Satyam is that parties will find spurious
grounds to unwind arbitral awards in Indian Courts, thus
undermining the parties’ original bargain. Thankfully,
the Indian Supreme Court did at least acknowledge that
parties may still draft suitable language in their contracts
to eliminate or reduce the scope for such Indian Court
intervention, but most parties entering into arbitration
agreements with foreign “seats” will not be aware of this
necessity—and why should they be? It is hardly to be
expected that an arbitration award made in London, with
English law applying, should be subject to challenge not
in the English Courts, but in the Indian Courts. Indeed,
most commercial parties would be surprised to hear that
a London arbitration award could be challenged in India,
particularly (as in Venture Global v Satyam) when
enforcement of the award was not being attempted in
India.

The facts and decision in
Venture Global v Satyam
Venture Global Engineering (“Venture”), a US
corporation, entered into a joint venture with Satyam
Computer Services Ltd (“Satyam”), an Indian company.
The Shareholders’ Agreement provided for arbitration
under the rules of the London Court of International
Arbitration (“LCIA”). Satyam alleged that Venture had
committed an event of default under the Shareholders
Agreement entitling Satyam to buy Venture’s shares in
the joint venture. To this end, Satyam commenced LCIA
arbitration, secured a favourable award in London13 and
sought to enforce it in the courts of Michigan,14 USA.
Venture responded by asking a court in Secunderabad,

India, to set aside the award on the ground that the transfer
of shares required by the award would contravene Indian
law. The matter reached the Indian Supreme Court on the
specific issue of whether a foreign award could be set
aside if it violated Indian statutory provisions and was
thereby deemed to contravene Indian “public policy”.15

In deciding the issue, the Indian Supreme Court relied
principally on its earlier (2002) decision in Bhatia
International v Bulk Trading,16 in which it had held that
provisions of Part I of the 1996 Act—stated to cover only
Indian domestic arbitrations—applied equally to foreign
arbitrations. Significantly (to us, albeit clearly not to the
Supreme Court in Satyam), the Bhatia decision had arisen
in the context of an application by a foreign party under
s.9 of the 1996 Act for an interim injunction restraining
the Indian Respondent from disposing of assets as security
for a foreign arbitration award.
In Venture Global v Satyam, the Supreme Court

extended its reasoning in Bhatia explicitly to hold that
the “public policy” provision in Pt I of the 1996 Act, i.e.
s.34, which (after the Saw Pipes case17) allowed Indian
Courts to set aside Indian domestic arbitral awards found
to contravene Indian statutory provisions, also applied to
foreign awards.
In essence, the Supreme Court held that even foreign

awards could be set aside by the Indian Courts under s.34
of the 1996 Act if they were held to have violated Indian
statutory provisions making them (according to the
Supreme Court) contrary to Indian “public policy”.
The Supreme Court acknowledged that Indian Courts

cannot set aside foreign awards where “the parties by
agreement, express or implied” exclude the provisions of
Pt I of the 1996 Act. Parties must, therefore, bear this in
mind when drafting their arbitration clauses and must
specifically exclude the provisions of Pt I of the 1996
Act.
Further, the Supreme Court held that to apply s.34 to

a foreign award would not be inconsistent with s.48 of
the 1996 Act or any other provision of Pt II of that Act

12This quote has been extracted from the transcript of the speech delivered by Mr. F. S. Nariman at the inaugural session of “Legal Reforms in Infrastructure”, in New
Delhi on May 2, 2003, quoted in S. Kachwaha,“The Indian Arbitration Law: Towards a New Jurisprudence” (2007) 10 (1) Int. A.L.R. 13–17.
13Made by (LCIA) sole arbitrator Mr. Paul Hannon in London on April 3, 2006.
14The District Court of Michigan.
15 See ss. 34 and 48(2) of the 1996 Act, explained below.
16Bhatia International v Bulk Trading (2002) 4 S.C.C. 105.
17Oil & Natural Gas Corporation Ltd v Saw Pipes Ltd (2003) 5 S.C.C. 705.
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(which is the part of the Act providing for the enforcement
of New York Convention awards), and that the
judgment-debtor cannot be deprived of his right under
s.34 to evoke the public policy of India to set aside the
award.
Thus, the Indian Supreme Court emphasised that the

“extended definition of public policy” articulated in the
Saw Pipes case could not be “bypassed (as had been
attempted inMichigan in Venture Global v Satyam itself)
by taking the award to a foreign country for enforcement”
such that a party would be “deprived of the right to
challenge the award in Indian Courts.”
It seems, therefore, that the Supreme Court in Venture

Global v Satyamwas determined to maintain supervision
over the validity of a London arbitration award even in
circumstances where the award had not been challenged
in the English Courts, and enforcement was being
attempted in the United States.

The Result of the Indian Supreme
Court’s decision in
Venture Global v Satyam
Whilst the Satyam ruling was not entirely surprising—the
Indian Supreme Court effectively making explicit that
which had been implicit since its Bhatia decision—it was
nonetheless disappointing for the international arbitration
community and those involved in and affected by the
Indian arbitration regime because decisions such as these
were continuing to cripple the potential of arbitration to
be a viable method for dispute resolution for transactions
involving Indian parties.
If disputes where the parties have agreed arbitration

are to end up in court (such as the Indian Courts)
anyway—and the Indian experience after the Saw Pipes
case suggests that losing parties in arbitration almost
invariably challenge awards on “public policy” grounds,
whether tacticallymerely to delay the execution of awards
or where this is a real prospect of success on the
merits—there is no incentive for parties to incur the time
and expense of arbitrating in the first instance.Worse still
for the Indian economy, the potential for protracted
litigation in the Indian Courts inevitably leads to a risk
premium having to be factored into Indian deals, or
foreign parties avoiding the otherwise attractive Indian
market altogether.
Some Indian lawyers have suggested that the residual

power of the Indian Courts to review and set aside foreign
arbitral awards at the enforcement stage is
desirable—indeed perhaps even necessary—to protect
the interests of vulnerable Indian parties which may not
have had a fair hearing before a foreign arbitration
tribunal. In Venture Global v Satyam, however, it was in
fact the foreign party (Venture) rather than the Indian
party (Satyam) which benefited from the intervention of

the Indian Courts, thus demonstrating that Indian Court
intervention is, in practice, very much a double-edged
sword.
What is absolutely clear is that, for the time-being at

least, it is essential for parties wishing to minimise
intervention by the Indian Courts to carefully draft their
arbitration clauses so as to exclude specifically the
applicability of Pt I (thus including s.34) of the 1996 Act.
For those who have already contracted to arbitrate,
consideration should be given to requiring the contracting
party to consent to an amendment to the arbitration clause
excluding Pt I.

The Proposed Amendments to the
Arbitration and Conciliation Act 1996
In view of the impact of the Indian Court judgments
discussed above, the Ministry of Law and Justice of the
Government of India has recently released18 a
Consultation Paper19 (“the Paper”) proposing key
amendments to the 1996 Act aimed at bringing it into line
with international standards. Those key amendments are
as follows:-

1. Application of Pt I—s.2(2) of the Act

The existing s.2(2) in Pt I of the Act reads
as follows:

“This part20 shall apply where the
place of arbitration is in India.”21

The Indian Courts have, however,
expressed somewhat differing views about
the applicability of Pt I of the Act in respect
of international commercial arbitration, i.e.
where the seat of arbitration is not in India.
For example:
The Indian Supreme Court in Bhatia22 held
that in the absence of the word “only” in
s.2(2), Pt I of the Act would apply to
arbitration held outside India provided that
the law of India governed the contract.
Accordingly, in that case, the Supreme
Court granted interim measures in respect
of disputes which the parties had agreed to
submit for arbitration to the International
Chamber of Commerce (“ICC”) in Paris.
In the Satyam case, however, the Indian
Supreme Court, following its Bhatia
decision, held that Pt I of the Act does
apply to foreign awards and parties may
make an application under s.34 of Pt I of
the Act to set aside such awards regardless
of the applicable law of the contract. This
was confirmed recently byMr Justice Vipin
Sanghi in SMT. Anita Garg vM/S Glencore

18 In April 2010.
19Ministry of Law and Justice, Government of India, “Proposed Amendments to the Arbitration & Conciliation Act 1996—A Consultation Paper”.
20Meaning Pt I of the Act.
21 Section 2(2) of the Act.
22Bhatia (2002) 4 S.C.C. 105.
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Grain Rotterdam B.V. & Anr,23 a case
involving enforcement of a London
GAFTA award.
In order to reduce interference from the
Indian Courts resulting from these
judgments, the Paper proposes the
amendment of s.2(2) of the Act such as to
provide as follows:

“(2) This part shall apply only24
where the place of arbitration
is in India. Provided that
provisions of Sections 9 and
27 shall also apply to
international commercial
arbitration where the place of
arbitration is not in India, if
an award made in such place
is enforceable and recognized
under Part II of this Act.”25

[Emphasis added]

Thus, the proposed amendment to s.2(2) of
the Act seeks to exclude the applicability
of all of the provisions of Pt I of the Act
except for s.926 and s.27,27 i.e. including
s.34, for arbitrations held outside India. Per
se, this should prevent the bizarre situation
of an award being made in, for example,
London28 but it then being open to challenge
on its merits in India.
It is proposed that the right to apply for
interim relief under s.9 of Pt I of the Act,
and the right to seek the assistance of the
Indian Court in the taking of evidence under
s.27 of the Act are not excluded by this
amendment.

2. Amendment of s.11—Appointment of
Arbitrators

Under the Act as presently drafted, the
power to appoint an arbitrator is vested in
the Chief Justice of the Supreme Court (for
international arbitration),29 or the Chief
Justice of the High Court (for domestic

arbitration). The Paper proposes that these
powers be vested instead in the Supreme
Court and High Court themselves, as well
as that appeal from the orders of these
Courts is prevented. Further, the Paper
proposes the introduction of the following
two sub-sections:
(a) Sub-section 13—Institutional

Arbitration:

The proposed amendment would
make it mandatory for the Indian
Courts to refer the appointment of
an arbitrator to an arbitration
institution in respect of a
commercial dispute of specific
value. The proposed amendment
sensibly aims to shift the focus
from “ad hoc arbitration”30 to
“institutional arbitration”.31

(b) Sub-section 14—Appointment
of an arbitrator within 60 days:

It is proposed that the appointment
of an arbitrator by the Courts shall
be made as expeditiously as
possible and endeavour shall be
made to dispose of the matter
within 60 days from the date of
service of notice on the opposite
party.

3. Amendment of s.28—Rule applicable to
the substance of the dispute

The existing s.28(3) of the Act provides
that the arbitration tribunal shall decide the
dispute (i) in accordance with the terms of
the contract and (ii) after taking into
account the usage of the trade applicable to
the transaction.
As outlined above, in the Saw Pipes case,32
the Supreme Court held that an award that
is contrary to the terms of the contract
would be “patently illegal” and could be

23O.M.P. No.138/2011 & I.A. Nos 2250–51/2011. Judgment delivered March 9, 2011.
24Note that this word has been inserted.
25 See pp.14–15 of the Paper.
26Application for interim reliefs.
27Court Assistance in taking evidence.
28 i.e. in an arbitration outside of India, e.g. pursuant to the LMAA or LCIA regimes.
29The order passed by the Chief Justice or his nominee is an administrative order: Ador Samia Private Ltd v Peekay Holdings Ltd (1999) A.I.R. S.C. 3246; and Konkan
Railway Corn. Ltd v Mehul Construction Co (2000) A.I.R. S.C. 2821; and Sundaram Finance Ltd v NEPC India Ltd. (1999) 2 S.C.C. 479.
30Ad hoc arbitration is a proceeding that is not administered by others and requires the parties to make their own arrangements for selection of arbitrators and for designation
of rules, applicable law, procedures and administrative support.
31Often, the contract between the parties will contain an arbitration clause which will designate an institution as the arbitration administrator. If the institutional administrative
charges, which may be substantial, are not a factor, the institutional approach is generally preferred. The advantages of institutional arbitration to those who can afford it
are apparent. Foremost are: (i) availability of pre-established rules and procedures which assure that arbitration will get off the ground and proceed to conclusion with
dispatch; (ii) administrative assistance from institutions providing a secretariat or court of arbitration (such as the ICC); (iii) lists of qualified arbitrators, often grouped in
relation to their fields of expertise; (iv) appointment of arbitrators by the institution should the parties request it; (v) physical facilities and support services for arbitrations;
(vi) assistance in encouraging reluctant parties to proceed with arbitration and (vii) an established format with a proven record. The primary disadvantages of the institutional
approach are: (i) administrative fees for services and use of facilities may be high in disputes over large amounts, especially where fees are related to the amount in dispute.
For lesser amounts in dispute, institutional fees may be greater than the amount in controversy; (ii) the institution’s bureaucracy may lead to added costs and delays and
(iii) the parties in dispute may be required to respond within unrealistic time frames.
32Oil & Natural Gas Corporation Ltd v Saw Pipes Ltd (2003) 5 S.C.C. 705.
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challenged under s.34 of Pt I of the Act.
The Paper therefore proposes an
amendment to s.28(3) such that it provides
as follows:

“In all cases, the arbitration tribunal
shall take into account the terms of the
contract and trade usage applicable to
the transaction.”

Thus the Paper seeks to clarify that an
arbitral tribunal only needs to take into
account the terms of the contract (and the
trade usage applicable to the transaction).
The proposed amendment should, per se,
sensibly lead to less interference by the
Indian Courts on the ground that the award
is against the terms of the contract.

4. Amendment of s. 34—Providingmeaning
to “public policy”

The UNCITRALModel Law Commission
stated in its report33 that the term “public
policy” comprises “fundamental principles
of justice”. It was understood that the term
“public policy”, whichwas used in the 1958
New York Convention and many other
treaties, covered fundamental principles of
law and justice in substantive as well as
procedural respects. Thus, instances such
as corruption, bribery, or fraud and similar
serious cases would constitute a ground for
setting aside an award.
In the Renusagar case,34 the Supreme Court
found it difficult to construe the expression
“public policy” in art.V(2)(b) of the New
York Convention. Nevertheless, the Court
observed that:

“It is obvious that since the Act is
calculated and designed to serve the
cause of facilitating international trade
and the promotion thereof by
providing for the speedy settlement of
disputes arising in such trade through
arbitration, any expression or phrase
occurring therein should receive,
consistent with its literal and
grammatical sense, a liberal
construction.”

In that case the Court, in construing the
term “public policy” in s.7(1)(b)(ii) of the
Foreign Awards (Recognition and
Enforcement) Act 1961 (the predecessor to
s.48 of the 1996 Act), applied principles of
private international law and held that an
award would be contrary to public policy
if such enforcement would be contrary to
(i) the fundamental policy of Indian law;
or (ii) the interests of India; or (iii) justice
or morality.
In the Saw Pipes case35, the Supreme
Court—in the context of s.34(2)(b)(ii) of
the 1996 Act—opined that the expression
“public policy” should be given a broader
meaning than it had been given in the
Renusagar case36 and held that when an
award is contrary to the terms of substantive
provisions of Indian law, or a provision of
the Act, or against the terms of the contract,
it is “patently illegal” and as such contrary
to public policy.
This interpretation of course goes well
beyond the “Explanation” which is
provided in s.34 of the Act which provides:

“Without prejudice to the generality
of sub-clause (ii), it is hereby declared,
for the avoidance of any doubt, that
an award is in conflict with the public
policy of India if the making of the
award was induced or affected by
fraud or corruption or was in violation
of section 75 or section 81.”

To nullify the effect of the Saw Pipes case,
the Paper proposes the addition of a further
Explanation to s.34 of the Act intending
thus to narrow the scope of “public policy”
as a ground for setting aside an award.
Accordingly, an award would—based upon
the definition in the Renusagar case—be
considered to be in conflict with Indian
“public policy” only “when the award is
contrary to the:
(i) fundamental policy of India; or
(ii) interests of India; or
(iii) justice or morality.”37

The proposed amendment also seeks to
harmonize s.34 with ss.13 and 16 of the
Act: The Paper suggests an additional
sub-clause under s.34 that provides a

33UNCITRAL Report on the work of its 18th Session, June 3–12, 1985, at para.296.
34Renusagar Power Co Ltd v General Electric Co (1994) A.I.R. S.C. 860.
35 See above.
36Renusagar (1994) A.I.R. S.C. 860; (1994) 1 S.C.C. Supp. 644. In India, the Supreme Court, in Renusagar Power Co Ltd v General Electric Co (1994), interpreted public
policy more restrictively than it had done previously. The Court held that in order to attract the bar of public policy, the enforcement of the award must invoke something
more than the violation of the law of India. It held that the phrase “public policy” must be construed in the sense in which the doctrine of public policy is applied in the field
of private international law; and that enforcement of a foreign award would be contrary to public policy if it was contrary to (a) fundamental policy of Indian law; (b) the
interests of India; or (c) justice and morality.
37 See Ministry of Law and Justice, Government of India, “Proposed Amendments to the Arbitration & Conciliation Act 1996—A Consultation Paper” p.29 para. (vii).
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ground of challenge to an award on the
basis of rejection of a plea of bias under
s.13 of the Act, as well as on the ground of
lack of jurisdiction under s.16.
It seems to us, however, that there is a
considerable risk that the further
Explanation may not be sufficient to
prevent challenges to awards on grounds
of “public policy” and that it will still be
open to the Courts to extend the tentacles
of “public policy” to well beyond what
might be contemplated by the Paper’s good
intentions. For example, the term “interests
of India” could still be interpreted broadly
and to encompass any arbitration award
which was “patently illegal” as defined in
the Saw Pipes case under Indian law.
Further, is an arbitration award granting
substantial damages against a government
company such as the Food Corporation of
India against public policy on the basis that
it is contrary to the “interests of India”? The
Indian Courts have demonstrated in Saw
Pipes and Satyam a willingness to push the
boundaries beyond those intended by the
legislature. It seems inevitable that parties
will seek to challenge awards on the ground
that they are contrary to the “fundamental
policy of India” and spend many years
before the Indian courts seeking a definition
of that expression. Surely to provide an
“explanation” of the term “public policy”
which is in itself vague and undefined is
inevitably going to lead to yet more
uncertainty.
Moreover, there appears to be no present
proposal to provide a similar explanation
by amending s.48 of the Act, dealing with
the enforcement of foreign New York
Convention awards under Pt II or s.57 of
the Act dealing with the enforcement of
Geneva Convention awards. This is
significant because s.48(2)38 of the Act
provides for another “public policy”
defence, as follows:

“Enforcement of an arbitral award
may also be refused if the court finds
that-
(a) the subject-matter … is not

capable of settlement by
arbitration under the law of
India; or

(b) the enforcement of the award
would be contrary to the
public policy of India.

Explanation: Without prejudice to
the generality of clause (b), it is
hereby declared, for the avoidance of
any doubt, that an award is in conflict
with the public policy of India if the
making of the award was induced or
affected by fraud or corruption.”39
[Emphasis added]

Therefore, under the Act, even after the
introduction of the proposed amendment
to s.34, there will still exist the Pt II s.48(2)
Indian public policy “defence” for New
York Convention awards and Geneva
Convention awards. In our view there is a
real risk that the Indian Courts will continue
to interpret “public policy” widely under
Pt II of the Act. In this regard, it would
appear that the (above) “Explanation” to
ss.48(2) and 57(e) will remain un-amended
whereas s.34, after the introduction of the
proposed amendment to it, will benefit from
(and be intended to be narrowed by) the
extra “Explanation”. We fear that this
incongruence might lead to a two-track
interpretation of Indian “public policy”
under the Act; one interpretation for New
York Convention awards per ss.48(2) and
57(e) and another for domestic Indian
awards per s.34 as amended.

5. Insertion of a new s.34A—Additional
ground of challenge of an award on the
basis of patent and serious illegality

The Paper proposes the insertion into Pt I
of the Act of an additional ground of
“patent and serious illegality of a domestic
arbitration award”. This proposed s.34A
clarifies that while considering such a
ground, the Indian Court must be satisfied
that such an illegality has caused or is likely
to cause substantial injustice to the
applicant. However, some, including
ourselves, consider that this proposed s.34A
is unwarranted and may well invite
unnecessary intervention by the Indian
Courts.

6. Substitution of s.36—Enforcement of the
Award

The existing s.36 of the Act provides that
enforcement of the award will be
automatically stayed once an application is
made to set aside the award. However, this
has, far from surprisingly, led to an increase
in the misuse of the provision whereby the

38 In Pt 2—Enforcement Of Certain Foreign Awards—Ch. I.
39 Section 48(2) of the Act. Section 57(e) of the Act provides the same Explanation in respect of Geneva Convention Awards.
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party filing an application does so tactically,
merely for the purpose of delaying the
execution of the award. This practical effect
of s.36 is clearlymost unsatisfactory insofar
as “justice delayed is justice denied”.
In order to bring an end to this practice,
therefore, the Paper proposes the
substitution of s.36. The substituted section
does not provide for an automatic stay on
the enforcement of an award unless a
separate application is filed for granting the
stay and the Court agrees to stay the award
by recording its reasons. In this respect, the
proposal seems sensible and should prove
beneficial.
The substituted section further provides
that, while granting a stay of the operation
of the award, the Court may also grant
interim measures to protect the interests of
the party in whose favour the award is
made.

7. Implied arbitration clause in commercial
contracts of high consideration

With a view to promoting institutional
arbitration and avoiding arguments
regarding the validity of arbitration
agreements, the Paper proposes that in
respect of commercial contracts of “high
threshold value” (i.e. “Rs. 5 crore or
more”40), there should be a deemed
arbitration clause unless the parties
expressly and in writing agree otherwise.
The Paper suggests a provision along the
following lines:

“Unless parties expressly and in
writing agree otherwise, every
commercial contract with a
consideration of specified value (Rs.
5 crore or more) shall [be] deemed to
have in writing [a] specified
arbitration agreement.”

We are concerned that a provision to this
effect may not be enforceable in someNew
York Convention countries. The
Convention provides under art.II that:

“(1) Each Contracting State shall
recognize an agreement in
writing under which the
parties undertake to submit
to arbitration all or any
differences …

(2) The term ‘agreement in
writing’ shall include an
arbitral clause in a contract
or an arbitration agreement,
signed by the parties or
contained in an exchange of
letters or telegrams.”

It seems to us that the proposed provision
potentially falls foul of the New York
Convention and would, therefore, render
an arbitration award issued pursuant to a
“deemed” arbitration clause under the
amended Act unenforceable. Of course it
would be necessary to study the impact of
a “deemed” arbitration clause across all
New York Convention countries in order
to ascertain its enforceability.

8. Among other amendments proposed in
the Paper,41 an amendment to the
definition of “Court” in s.2

A challenge against an arbitral award
involving a commercial dispute shall lie
before the Commercial Division of the
Indian High Court under s.34 of Pt I of the
Act and an appeal against an order passed
by the Commercial Division of the Indian
High Court shall lie directly before the
Indian Supreme Court.

Enforcement of arbitration awards in
India under the New York Convention
As discussed above, Pt II of the 1996 Act is relevant to
enforcement under the New York Convention and, under
s.48 of the Act, public policy is a reason for
non-enforcement.
Article V.2(b) of the New York Convention states:

“Recognition and enforcement of an arbitral award
may also be refused if the competent authority in
the country where recognition and enforcement is
sought finds that: … (b) the recognition or
enforcement of the award would be contrary to the
public policy of that country.”

In referring to “the public policy of that country”, the
drafters of the 1958 Convention did not, therefore, seek
overtly to harmonise a definition of public policy or to
establish a common international standard.
Nevertheless, the New York Convention Drafting

Committee noted in its Report that it did intend to limit
the application of the “public policy” provision to cases
in which recognition or enforcement would be “distinctly

40 See p.36 of the Paper. 5 crore is about US$1 million at today’s rate of exchange.
41The following miscellaneous amendments are also proposed: An amendment of s.12—Disclosure of interest by the Arbitrator; and an amendment of s.3—Change in the
interest rate from 18 per cent to 1 per cent higher than the current rate of interest fixed by the Reserve Bank of India.
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contrary to the basic principles of the legal system of the
country where the award is invoked”,42 thus endorsing a
narrow concept of public policy.
The concern which in our submission needs to be

addressed by the Ministry of Law and Justice of the
Government of India is that, left as it is, the reference to
public policy in s.48 of the 1996 Act may be interpreted
widely by the Indian Courts. In its current form, the
Explanation in relation to the interpretation of “public
policy” in s.48 is:

“Explanation. Without prejudice to the generality
of clause (b), it is hereby declared, for the avoidance
of any doubt, that an award is in conflict with the
public policy of India if the making of the award
was induced or affected by fraud or corruption.”

As we have seen with reference to s.34 of the Act (as
presently drafted, and currently with the same Explanation
as s.48), the Indian Courts have found fit to interpret
“public policy” very widely so as to include
contraventions of (a) the fundamental policy of India; (b)
the interests of India; (c) justice or morality and (d) if it
is patently illegal.
Unless there is an amendment to s.48 by the addition

of an “Explanation II”, as has been suggested by the Paper
in relation to s.34, there is a risk that the Indian Courts
will adopt a two track interpretation of “public policy”.
Accordingly, we would in any event suggest that any
“Explanation II” which is given to s.34 should also be
given to s.48 in the interests of consistency. As explained
above, the current proposal in relation to s.34 of the Act
is that an Explanation II should be added to the definition
of “public policy” to include the fundamental policy of
India; or interests of India; or justice or morality. As we
have stated, we are concerned that this definition is in
itself so vague as to give plenty of scope to the Indian
Courts to develop a wide interpretation of “public policy”.
As long ago as 1853, the English House of Lords

described “public policy” as:

“that principle of law which holds that no subject
can lawfully do that which has a tendency to be
injurious to the public, or against public good.”43

Common Law countries, in general, have restricted the
scope of public policy but have not embraced
transnational (or truly inter/supranational) public policy.

The United States applies a restrictive concept of public
policy. Indeed, the definition of public policy most often
quoted in the context of international arbitration is that
of Judge Joseph Smith inParsons&Whittemore44 (United
States Court of Appeals, 1974) in which he held that
enforcement of a foreign arbitral award may be denied
on public policy grounds “only where enforcement would
violate the forum state’s most basic notions of morality
and justice”. The same year, the US Supreme Court, in
Scherk v Alberto-Culver Co45 recognised a difference
between international and domestic public policy. It
enforced an agreement to arbitrate a claim arising in
international trade, although arbitration of a similar claim
would have been barred had it arisen from a domestic
transaction.
Although the English courts have not yet expressly

applied the concept of international public policy, they
have affirmed the importance of finality of awards when
considering an objection to enforcement on grounds of
illegality, and have endorsed a restrictive concept of
public policy.46 For example, the English Court of Appeal
(Sir John Donaldson MR), in DST v Rakoil47 (1987),
stated:

“Considerations of public policy can never be
exhaustively defined, but they should be approached
with extreme caution… It has to be shown that there
is some element of illegality or that the enforcement
of the award would be clearly injurious to the public
good or, possibly, that enforcement would be wholly
offensive to the ordinary reasonable and fully
informed member of the public on whose behalf the
powers of the State are exercised.”

Clearly, a statutory definition of “public policy” by
way of an “Explanation” is something which requires
much thought, and we do not propose to suggest such a
definition in this article. However, we do consider that
the current proposal for “Explanation II” to s.34 carries
the risk of being given a wide interpretation, and that in
any event any such Explanation should also be given to
the definition of “public policy” under s.48.

Conclusion
As we have seen, the 1996 Act was enacted with the
principal objective of limiting the intervention of the
Indian Courts in the arbitral process to the minimum in
order to achieve the expeditious resolution of disputes,
to the general advantage of Indian trade and commerce.

42 See the United Nations Economic and Social Council, Report of the Committee on the Enforcement of International Arbitral Awards, March 28, 1955, UN Doc. E/2704
and E/AC.42/4/Rev.1. For comments by governments, see U.N. Doc. E/2822.
43Egerton v Brownlow (1853) 4 H.L.C. 1.
44Parsons & Whittemore Overseas Co Inc v Société Générale de l’Industrie du Papier RAKTA and Bank of America 508 F. 2d 969 (2nd Cir.1974).
45 Scherk v Alberto-Culver Co (1974) 417 US 506.
46Veeder, England, Handbook, Suppl. 23, March 1997, p. 66; where the author states that the “Court has developed a narrow view of public policy for the enforcement of
awards”. See also Mustill and Boyd, The Law and Practice of Commercial Arbitration in England, 2nd edn (London: Butterworths,1989), pp.65 and 283; Sutton, Kendall
and Gill, Russell on Arbitration, 21st edn (London: Sweet &Maxwell, 1997), para.8.022; and Meakin, Arbitration Law (Lloyds, 1997), para.17.28. As for recent cases, see:
Soleimany v Soleimany [1999] Q.B. 785; [1998] 3 W.L.R. 811;Westacre Investments Inc -v Jugoimport SDPR Holding Co Ltd [2000] Q.B. 288; [1999] 2 Lloyd’s Rep. 65;
Omnium de Traitement et de Valorisation SA v Hilmarton Ltd [1999] 2 All E.R. (Comm.) 146;Minmetals Germany GmbH v Ferco Steel Ltd [1999] 1 All E.R. (Comm.)
315. And for comments thereon see: Harris and Meisel, “Public policy and the enforcement of international arbitration awards: controlling the unruly horse”, [1998] 1
L.M.C.L.Q. 568; Wade, “Westacre v. Soleimany: What Policy? Which Public?” [1999] Int. A.L.R. 97; and Brown, “Illegality and Public Policy—Enforcement of Arbitral
Awards in England” [2000] Int. A.L.R. 31.
47Deutsche Schachtbau-und Tiefbohrgesellscaft mbh v Ras Al-Khaimah National Oil Co [1987] 3 W.L.R. 1023; [1987] 2 Lloyd’s Rep. 246, 254.
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By adopting arbitration agreements, parties have sought
to exclude judicial intervention, although judges may
intervene where necessary, for example in relation to the
appointment of arbitrators, interim measures, seeking
evidence or the enforcement of an award. Although the
desire is wisely to keep this intervention to a minimum,
it is recognised that the courts are a necessary support to
the arbitration process.
As Lord Mustill once said in the House of Lords:48

“Whatever view is taken regarding the correct
balance of the relationship between international
arbitration and national courts, it is impossible to
doubt that at least in some instances the intervention
of the court may be not only permissible but highly
beneficial.”

Without court assistance, justice may be denied to a
party. In the United States of America also, the courts
have taken the view that judicial intervention by granting
interim relief is an essential concomitant of the court’s
power to enforce arbitration agreements.49 Likewise,
granting interim relief is entirely consistent with the desire
of the parties to make the award enforceable.50 Thus the
court (including the Indian Courts) should be made a
powerful ally rather than a controller or a jealous
conservator of its own power.
Arbitration in India has been described as “not for the

faint-hearted”.51 It would appear that it is largely up to
the Indian Judiciary to contain the interventionist role it
has assumed for itself and have greater trust in the arbitral
process. As Javed Gaya has commented52, the Indian
Supreme Court’s judgment in Saw Pipes53 had the effect
of encouraging further litigation by the aggrieved party
to arbitration, and in having this effect it diminished the
benefits of arbitration as a mode of dispute resolution. It
has been suggested that the Indian Courts appear unequal

to the task of meeting the expectations of the litigating
community. As Mr Kachwaha has opined,54 the Indian
Courts themselves should not be pressured to salvage the
perceived inadequacies of the arbitral system through
their ever greater intervention. Rather, the Indian Courts
should take the law forward based upon trust and
confidence in the arbitral system. The recent judgment
of Mr Justice Vipin Sanghi in Penn Racquet Sports v
Major International55 gave some welcome credibility to
the Indian Courts when adopting a narrow interpretation
to the expression “public policy of India” and stating in
his judgment that “… merely because a monetary award
has been against an Indian entity on account of its
commercial dealings, would not make the award either
contrary to the interests of India, or justice or morality.”
The Indian Supreme Court inMcDermott International

Inc v Burn Standard Company Ltd,56 recently accepted
that the Saw Pipes judgment57 was “subjected to
considerable adverse comments” and went on to observe
that “only a larger Bench can consider its correctness or
otherwise”. One wonders why the Court did not refer the
matter to a larger Bench. Similarly, the Court criticised
the 1996 Act itself:

“It must be stated the … [Arbitration and
Conciliation Act, 1996] does not appear to be a well
drafted legislation.”

In our view, it should be remembered that certainty is
one of the basic requirements of law and all the more so
in relation to international business transactions.Whatever
amendments are made to the 1996 Act, therefore, ought
to render it clear—and as uncontroversial as possible—to
both practitioners and the Indian judiciary. Although the
presently proposed amendments certainly constitute “a
step in the right direction”, we are concerned that they
will go far enough.

48 In Coppee-Lavalin SA NV v Ken-Ren Chemicals and Fertilizers Ltd (In Liquidation) [1994] [1995] 1 A.C. 38; [1994] 2 W.L.R. 631; 2 All E.R. 449, 466 HL.
49 See Albatross SS Co v Manning Bros Inc 95 F. Supp 459.
50 SeeMurray Oil Products Co v Mitsui and Co 146 F. 2d 381.
51 J. Gaya, ‘“Judicial Ambush of Arbitration in India” (2004) L.Q.R. 120 (October ), 571–574.
52 See above.
53Oil & Natural Gas Corporation Ltd v Saw Pipes Ltd (2003) A.I.R. S.C. 2629.
54 S. Kachwaha, “The Indian Arbitration Law: Towards a New Jurisprudence” (2007) 10(1) Int. A.L.R.13–17.
55 [2011] (1) ARBLR 244 (Delhi), January 11, 2011. Ex. P. 386/08 & E.A. Nos 451/2010 & E.A. 704/2009.
56McDermott International Inc v Burn Standard Company Ltd (2006) 11 S.C.C. 181, 211.
57Oil & Natural Gas Corporation Ltd v Saw Pipes Ltd (2003) A.I.R. S.C. 2629.
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